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EXECUTIVE SUMMARY  

This legal analysis shows that the significant increases in H-1B and L-1 fees enacted in Public Law 111-230, 

passed in August 2010, likely violate U.S. commitments under the General Agreement on Trade in Services 

(GATS).
1
 The analysis takes no position on whether increasing these visa fees constitutes sound immigration 

policy. However, since Congress may look to raise such fees on the same or a broader set of employers in the 

future, the finding of a likely inconsistency with U.S. obligations under the GATS may be particularly important. 

 

The legislation increased the filing fee and fraud prevention and detection fee by $2,000 for H-1B visas and by 

$2,250 for L-1 visas, but only for employers that employ 50 or more employees in the United States and more 

than 50 percent of the employees are in H-1B or L-1 status. The single fee must be included (i) the first time an H-

1B or L-1 petition is filed on behalf of a foreign worker, and (ii) any time a petition is filed to allow an H-1B or L-1 

worker to change employers.  

 

The money from the new fees goes into the U.S. Treasury and was part of legislation to increase border security 

personnel, equipment, technology, infrastructure, and other resources along the United States southwestern 

border. However, the ultimate purpose of the new fees is not to cover expenses for increased border security. 

Senator Charles Schumer (NY-D), who introduced the amendment to include the higher fees in the legislation, 

explicitly stated that the purpose of the fees is to restrict the availability of L-1 and H-1B visas.  Thus, Congress’ 

overall intent was reducing the visas’ availability, not budget neutrality.    

 

The United States made a commitment under the GATS to allow the temporary admission of (nonimmigrant) 

specialty workers under the H-1B and L-1 visa provisions.  This commitment generally reflects U.S. law as it 

existed in 1994 when the GATS and other World Trade Organization (WTO) agreements were finalized.  Because 

the United States is bound by this commitment under GATS, it may not now adopt or maintain measures that 

would conflict with that commitment, or nullify or impair the benefits accruing to WTO members under the 

commitment. Accordingly, restricting the availability of H-1B and L-1 visas through the increased fees could 

violate this commitment under GATS. 

 

Moreover, the additional visa fees may violate the United States’ general commitment under GATS to ensure that 

“all measures of general application affecting trade in services are administered in a reasonable, objective and 

impartial manner.”  The increased visa fees certainly affect the provision of services, but the justification for the 

fees (restricting the availability of L-1 and H-1B visas) is unlikely to be found reasonable. Further, the increased 

fees could violate GATS if they nullify or impair benefits to a WTO Member under the terms of a sector-specific 
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commitment. This violation is likely because the fees are targeted at only those companies with 50 or more 

employees in the United States and if more than 50 percent of those employees are nonimmigrants working on H-

1B or L-1 visas.  The combination of the amount of the fees and their limitation to certain companies makes it 

possible that they impede, if not entirely preclude, a company from a WTO Member from supplying services in a 

particular sector through the presence of natural persons, or establishing a commercial presence in the U.S.  

 

Such violations could result in retaliation against U.S. exporters and otherwise diminish the United States’ 

reputation on trade matters. If a WTO Member believes that another Member has violated its GATS 

commitments, the complaining Member may invoke the WTO dispute settlement mechanism for redress (private 

parties do not have this right). If the action is found to be inconsistent with the GATS, the WTO Dispute 

Settlement Body (DSB) will recommend that the Member bring its measure into conformity with GATS. If the 

Member fails to bring the measure into conformity with the GATS, the Complainant may seek authority from the 

DSB to retaliate against the other Member.  The amount of retaliation is equal to the amount that the complaining 

Member’s benefits are impaired.  Thus, if the additional fees are found to violate U.S. commitments under GATS, 

the United States must be prepared to either compensate other WTO Members to the extent that their benefits 

under the GATS are diminished, or face retaliation from those Members to that same extent.  Retaliation could be 

in the form of other WTO Members limiting U.S. service companies’ access to those countries’ markets, increased 

duties on U.S. goods, or other actions. 

 

Arguments by supporters of the increased fees against the above GATS-related concerns are not convincing.  

One argument is that the fee increases can easily be borne by those companies applying for the visas, so they do 

not constitute much of a restriction. However, the fact that the increased fees were explicitly imposed to restrict 

the availability of certain L-1 and H-1B visas undermines this argument.  Other arguments raise the policy 

reasons for changing the availability of L-1 and H-1B visas and ending the alleged abuse of the visas by certain 

companies. These arguments, regardless of whether they have merit, are irrelevant as to whether the United 

States is violating its GATS commitments.  Finally, some supporters of the higher H-1B and L-1 fees argue that 

the WTO Members who are more likely to assert that the higher fees violate GATS may not themselves be 

fulfilling their obligations under GATS or other WTO agreements.  This argument is likewise not relevant.  The fact 

that some believe another WTO Member may not be living up to its commitments under GATS or another WTO 

agreement does not allow the United States to unilaterally violate its own commitments under GATS.  

 

Even if Congress were to expand the number of employers subject to these new fees to include companies that 

employ a smaller percentage of H-1B and L-1 visa holders in their workforces, the United States would still be 

restricting the availability of H-1B and L-1 visas to a greater extent than they were available when the U.S. joined 

the GATS in 1994.  As a result, the United States would continue to be in violation of its GATS commitments.  
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BACKGROUND 

On August 13, 2010, President Obama signed Public Law 111-230.”
2
 The legislation’s stated aim is to increase 

border security personnel, equipment, technology, infrastructure, and other resources along the United States 

southwestern border. However, it also contains a provision to offset these additional border security expenses by 

significantly increasing the fees for certain H-1B and L-1 visas. These types of visas are used to allow skilled 

foreign nationals to temporarily work in the United States. The legislation increased the filing fee and fraud 

prevention and detection fee by $2,000 for H-1B visas and by $2,250 for L-1 visas, but only for employers that 

employ 50 or more employees in the United States and more than 50 percent of the employees are in H-1B or L-1 

status. The single fee must be included (i) the first time an H-1B or L-1 petition is filed on behalf of a foreign 

worker, and (ii) any time a petition is filed to allow an H-1B or L-1 worker to change employers. The fee will 

remain $500 for other employers but $2,500 and $2,750, as noted above, for employers falling into the “50/50” 

designation. Public Law 111-230 calls for the fee increase to expire on September 30, 2014,
3
 but subsequent 

legislation aimed at funding healthcare for 9/11 first responders extended the fee increase an additional year to 

2015.
4
 

 

OVERVIEW OF GATS 

The General Agreement on Trade in Services (GATS) went into force in January 1995 and establishes the 

multilateral rules governing trade in services.
5
  The GATS is part of the Marrakesh Agreement establishing the 

World Trade Organization (WTO) and is binding on all WTO Members, including the United States.
6
 

 

Generally, the GATS covers all measures applied by WTO Members affecting trade in services that fall into four 

categories or “modes.”
7
  The relevant modes for this analysis are: Mode 3 (the supply of a service by a service 

supplier of one Member, through commercial presence in the territory of another Member), and Mode 4 (the 

supply of a service by a service supplier of one Member, through the presence of natural persons of a Member). 

 

WTO Members have both general obligations and specific commitments under GATS.  The general obligations 

include the obligation to administer laws, regulations, or administrative actions affecting service sectors for which 

a Member has made specific commitments, reasonably, objectively and in an impartial manner.  These specific 

commitments, in turn, are set forth in each Member’s schedule
8
 and fall into two categories: market access

9
 and 

national treatment.
10

  Generally, market access commitments relate to entry into the market, while national 

treatment commitments relate to equal competitive opportunity within the market.   
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GATS also has a specific annex on the movement of natural persons supplying services under Mode 4.  The 

Mode 4 Annex clarifies that Members retain the right to regulate the entry and temporary stay of individuals within 

their borders, provided that such measures are not applied in such a manner as to nullify or impair benefits 

accruing under the terms of a specific commitment.
11

  Many Members, including the United States, chose to have 

their Mode 4 commitments in the form of “undertakings,” rather than in the form of market access limitations.  

Often referred to as a “positive list” approach to scheduling commitments, this means that the United States has 

no commitments except those specified in its schedule.
12

 

 

There are general exceptions to the GATS for the adoption and enforcement of certain types of measures.  These 

include measures necessary to ensure compliance with GATS-consistent laws and regulations, such as to 

safeguard against deception and fraud. However, these exceptions are “[s]ubject to the requirement that such 

measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination 

between countries where like conditions prevail, or a disguised restriction on trade in services[.]”
13

  In addition, the 

GATS does not prohibit regulation of the entry and movement of persons, including measures to ensure orderly 

movement of persons and the integrity of a Member’s borders, provided such measures do not nullify or impair 

the benefits under a specific commitment.
14

  The GATS also does not apply to measures affecting natural persons 

seeking employment in the United States (as opposed to providing services), or governing citizenship, residency 

or permanent employment.
15

 

 

If a WTO Member believes that another Member has violated its GATS commitments, the complaining Member 

may invoke the WTO dispute settlement mechanism for redress.
16

 If the action at issue is found to be inconsistent 

with the GATS, the Dispute Settlement Body will recommend that the Member bring its measure into conformity 

with the Agreement.
17

  If the Member fails to bring the measure into conformity with the GATS, the Complainant 

may seek authority from the Dispute Settlement Body (DSB) to retaliate against the other Member.  The amount 

of retaliation is equal to the amount that the complaining Member’s benefits are impaired. 

 

H-1B AND L-1 VISAS AND THEIR RELATIONSHIP TO GATS 

H-1B and L-1 visas are temporary visas used by employers to enable skilled foreign nationals to work in the 

United States.  The H-1 nonimmigrant category was first created under the Immigration and Nationality Act (INA), 

in 1952, to assist U.S. employers needing temporary workers.
18

  The Immigration Act of 1990 amended the law 

by, among other things, creating the H-1B category for nonimmigrants (temporary visa holders) who intend to 

work in specialty occupations or as fashion models “of distinguished merit and ability.”
19

 

 

A wide range of highly skilled foreign nationals potentially qualifies for the H-1B visa category.  The INA defines 

"specialty occupation" as an occupation that requires "(A) theoretical and practical application of a body of highly 
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specialized knowledge, and (B) attainment of a bachelor's or higher degree in the specific specialty (or its 

equivalent) as a minimum for entry into the occupation in the United States."
20

  The foreign national’s prospective 

employer submits the application for an H-1B visa.  

 

There is an annual statutory cap of 65,000 on H-1B nonimmigrant visas for foreign professionals. There are 

exemptions from the 65,000 cap for workers employed by institutions of higher education, related or affiliated 

nonprofit organizations, and nonprofit research or governmental research organizations. In addition, legislation in 

2004 provided for exemptions from the H-1B cap for up to 20,000 foreign nationals who graduated from U.S. 

universities with a Master’s or higher degree.
21

 

 

The L-1 visa classification enables international companies to transfer employees to the United States temporarily 

to continue to work for a parent branch, affiliate, or subsidiary of the same company. Under the INA, the 

sponsoring employer must demonstrate that the worker, within the three years preceding the transfer, has been 

employed abroad in a qualifying managerial or executive capacity, or in a capacity involving specialized capacity, 

for one continuous year.
22

  The L-1A category is for workers coming to the United States to fill a managerial or 

executive position; workers coming to work in a position that requires specialized knowledge are eligible for the L-

1B visa category.  There are no statutory numerical limits on the number of L-1 nonimmigrants that may be 

admitted each fiscal year, as there are on H-1B visas.  

 

The United States commitments under the GATS allow the temporary admission of nonimmigrant specialty 

workers under the H-1B and L-1 visa provisions.  Specifically, the U.S. GATS Schedule states that the United 

States has no commitments (i.e., the U.S. is “unbound”) with respect to Mode 4, except for specified market 

access commitments relating to the temporary entry and stay of certain categories of individuals. These 

commitments include: 

- Intra-corporate transfers of managers, executive and specialists for a period of up to 5 years (three years 

initially, with the possibility of a two-year extension); 

- Managers or executives engaged in establishing a commercial presence, with operations to begin within 

one year; and 

- Entry of up to 65,000 persons annually (worldwide) who are engaged in “specialty occupations” as set out 

in 8 USC § 1101(a)(15)(H)(i).  

 

These commitments generally reflect U.S. law as it existed in 1994 when the WTO agreements were finalized.
23

  

The first two commitments describe persons who would fall within the U.S. L-1 visa category, and the third is 

specifically tied to persons that qualify for an H-1B visa.  Because the United States is bound by these specified 
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commitments under GATS, it may not adopt or maintain measures that would conflict with those commitments, or 

nullify or impair the benefits accruing to WTO members under those commitments.
24

 

 

LEGISLATION INCREASING H-1B AND L-1 FEES 

The main purpose of Public Law 111-230 is to strengthen enforcement along the U.S. southwest border.  

However, to remain budget neutral, the legislation also increases the fees for certain H-1B and L-1 visas. 

Specifically, Title IV of the legislation states that the filing fee and fraud prevention and detection fee required for 

an L-1 visa is increased by $2,250 if the applying company has 50 or more employees in the United States and if 

more than 50 percent of that company’s employees are nonimmigrants working under H-1B or L-1 visas.
25

  The 

legislation likewise increases the filing fee and fraud prevention and detection fee required for an H-1B visa by 

$2,000 if the applying company has 50 or more employees in the United States and if more than 50 percent of 

those employees are nonimmigrants working under H-1B or L-1 visas.
26

  These additional fees remain in effect 

until September 30, 2014.
27

 

 

The money collected from the fee goes to fund additional Border Patrol agents and other enforcement personnel 

and assets along the Southwest border of the United States. A June 2010 legal analysis performed for NFAP by 

Jochum Shore & Trossevin, PC raised questions about raising fees on H-1B and L-1 visas. The analysis 

concluded, “High visa fees could raise concerns about potential inconsistency with GATS Article IV.”
28

 The 

analysis questioned even increases to the existing scholarship and training fees, since such fees bear no 

connection to administrative functions.  

  

The H-1B and L-1 fee provisions were first included in the Senate version of the legislation, which was introduced 

by Senator Charles Schumer of New York.
29

  During floor deliberations, Senator Schumer explained that the 

increased fees would be assessed on companies, specifically naming the Indian company Infosys, “that 

outsource good, high-paying American technology jobs to lower wage, temporary immigrant workers from other 

countries.”
30

  He went on to state that, in his view, such companies “abuse” the H-1B visa system.
31

  

 

Senator Schumer provided similar comments when the visa fees were later considered as part of the House of 

Representatives version of the legislation.
32

  He reiterated that the extra visa fees are targeted at “companies who 

hire foreign workers in a manner contrary to the original intent of the H–1B visa program.”
33

  Senator Schumer 

referred to these companies as “body shops,” “chop shops” and “multinational temp agencies” that provide “cheap 

labor,” and suppress wages and jobs for U.S. citizens.
34

  He then quoted statements from Indian company 

executives saying that these increased fees would cause the executives’ companies to hire more American 

citizens.
35

  Senator Schumer said that this is the outcome envisioned in the legislation, stating, “Exactly, that is 

what we want.”
36
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POTENTIAL NON-COMPLIANCE OF LEGISLATION WITH GATS 

Significantly increasing the fees for certain H-1B and L-1 visas may be likely to violate U.S. obligations under 

GATS.  As discussed above, the United States specifically committed in its GATS schedule to allow the 

temporary entry and stay of individuals under the H-1B and L-1 visa provisions, as they existed when the United 

States joined the GATS in 1994.  Accordingly, additionally restricting the availability of H-1B and L-1 visas could 

violate this commitment. 

 

An important issue is whether increasing the fees for L-1 visas by $2,250 and for H-1B visas by $2,000 does 

indeed restrict the availability of these visas.  Before this legislation, the anti-fraud fee was $500 for both L-1 and 

H-1B visas, and remains so for all employers except those targeted in this legislation.
37

  Thus, with the new fees, 

the fees for certain and H-1B and L-1 visas increases by approximately four times. These are significant 

increases in the fees required for L-1 and H-1B visas and arguably reduce their availability. 

 

Moreover, reducing the availability of L-1 and H-1B visas to certain employers was the only reason expressed by 

Congress for increasing the fees. Senator Schumer’s floor statements in support of the higher fees explicitly 

indicated that the fees would restrict the availability of certain L-1 and H-1B visas.  Thus, Congress certainly 

intended for the increased fees to reduce the availability of L-1 and H-1B visas. 

 

Supporters of the increased fees may argue that these increases can easily be borne by those companies 

applying for the visas, so they do not constitute much of a restriction.  If a WTO Member alleges that the 

increased fees violate the United States’ GATS commitments, whether or not the higher fees have such a 

commercial impact as to constitute an additional restriction could be an issue that the WTO Dispute Settlement 

Body will need to decide.  However, the fact that the increased fees were explicitly imposed to restrict the 

availability of certain L-1 and H-1B visas makes such a commercial effects analysis less relevant. 

 

The additional visa fees may also violate the United States’ general commitments under GATS.  GATS Article VI 

requires Members to ensure that “all measures of general application affecting trade in services are administered 

in a reasonable, objective and impartial manner.”  The term “affecting” trade in services has been interpreted 

broadly.
38

  Thus, the increased visa fees could be found to affect the provision of services through the presence of 

natural persons, or the establishment of a commercial presence.  Such a restriction could be allowed if it has a 

reasonable justification, but the justification for the fees given on the Congressional floor of restricting the 

availability of L-1 and H-1B visas is unlikely to be found reasonable. 
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In addition, the increased fees could violate GATS if they nullify or impair benefits to a WTO Member under the 

terms of a sector-specific commitment.  The likelihood of this violation is increased by the fact that the fees are 

targeted at only those companies with 50 or more employees in the United States and if more than 50 percent of 

those employees are nonimmigrants working under H-1B or L-1 visas.  The combination of the amount of the fees 

and their limitation to certain companies makes it possible that they impede, if not entirely preclude, a company 

from a WTO Member from supplying services in a particular sector through the presence of natural persons, or 

establishing a commercial presence in the United States.  Senator Schumer asserted that the higher visa fees 

apply regardless of whether a company is from “Bangalore, Beijing, or Boston.”
39

  This is facially true, but if the 

effect of the fees is in fact to impede or preclude companies from Bangalore from supplying services in a certain 

sector, then the United States could face a GATS violation in this regard as well.
40

 

 

Supporters of the higher fees mostly focus on the policy reasons for changing the availability of L-1 and H-1B 

visas and ending the alleged abuse of the visas by certain companies. This argument, however, is irrelevant as to 

whether the United States is violating its GATS commitments.  During the negotiation of the GATS, the United 

States made a commitment as to the availability of L-1 and H-1B visas. Other countries took the U.S. commitment 

into account and relied on that commitment (as well as other U.S. commitments) in formulating their own 

commitments in the GATS negotiations and in the ongoing negotiations of other WTO agreements.   

 

The fact that the United States may now want to change the L-1 and H-1B visa programs for what may or may not 

be legitimate policy reasons does not change the fact that the U.S. made this commitment.  It also does not 

change the fact that other WTO Members relied on this commitment and that their benefits under the GATS may 

be impaired if the United States does not meet its commitment.   

 

This does not mean that the United States is barred under GATS from changing the L-1 and H-1B visa programs.  

However, to the extent that the changes violate U.S. commitments under GATS, the United States must be 

prepared to either compensate other WTO Members to the extent that their benefits under the GATS are 

diminished, or face retaliation from those Members to that same extent.  Retaliation could be in the form of other 

WTO Members limiting U.S. service companies’ access to those countries’ markets, increased duties on U.S. 

goods, or other actions.   

 

Another option for the United States is to change its GATS commitments regarding the L-1 and H-1B visa 

programs as part of the current negotiations to revise GATS under the Doha Round of WTO negotiations.  Of 

course, this approach would likely result in other WTO Members reducing their commitments under GATS or 

other WTO agreements under negotiation.  As in any negotiation, the United States would then have to weigh the 

potential costs and benefits of changing its GATS commitments. 
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Another argument by supporters of the higher H-1B and L-1 fees is that the WTO Members who are more likely to 

assert that the higher fees violate GATS may not themselves be fulfilling their obligations under GATS or other 

WTO agreements.  This argument is likewise irrelevant.  The fact that another WTO Member may not be not living 

up to its commitments under GATS or another WTO agreement does not allow the United States to unilaterally 

violate its own commitments under GATS.  If indeed another WTO member is violating its WTO obligations, then 

the appropriate action is for the United States to bring a case before a WTO dispute settlement panel. 

 

CONCLUSION 

The provision in Public Law 111-230 to increase the fees for certain H-1B and L-1 visas may likely violate U.S. 

commitments under the General Agreement on Trade in Services.  As a result, a WTO Member whose 

companies use H-1B and L-1 visas to perform services in the United States may challenge this provision at the 

World Trade Organization.  Such a challenge could result in retaliation against U.S. exporters and limit market 

access for U.S. goods and services.  
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APPENDIX 
 

 

Excerpt from Public Law 111–230 
 

TITLE IV 

GENERAL PROVISIONS 

 

SEC. 401. Each amount appropriated or otherwise made available under this Act is designated as an emergency 

requirement and necessary to meet emergency needs pursuant to sections 403(a) and 423(b) of S. Con. Res. 13 

(111th Congress), the concurrent resolution on the budget for fiscal year 2010. 

 

SEC. 402. (a) Notwithstanding any other provision of this Act or any other provision of law, during the period 

beginning on the date of the enactment of this Act and ending on September 30, 2014, the filing fee and fraud 

prevention and detection fee required to be submitted with an application for admission as a nonimmigrant under 

section 101(a)(15)(L) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(15)(L)) shall be increased by 2,250 

for applicants that employ 50 or more employees in the United States if more than 50 percent of the applicant’s 

employees are nonimmigrants admitted pursuant to section 101(a)(15)(H)(i)(b) of such Act or section 

101(a)(15)(L) of such Act. 

(b) Notwithstanding any other provision of this Act or any other provision of law, during the period 

beginning on the date of the enactment of this Act and ending on September 30, 2014, 

the filing fee and fraud prevention and detection fee required to be submitted with an application for admission as 

a nonimmigrant under section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (8 U.S.C. 

1101(a)(15)(H)(i)(b)) shall be increased by $2,000 for applicants that employ 50 or more employees in the United 

States if more than 50 percent of the applicant’s employees are such nonimmigrants or nonimmigrants described 

in section 101(a)(15)(L) of such Act. 

(c) During the period beginning on the date of the enactment of this Act and ending on September 30, 

2014, all amounts collected pursuant to the fee increases authorized under this section shall be deposited in the 

General Fund of the Treasury. 

 

Approved August 13, 2010. 
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