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INTRODUCTION 

It is no secret, the Department of Homeland Security, and its component the 

United States Citizenship and Immigration Service, move slower than molasses in 

winter. In the first Trump administration, USCIS’s processing of Form I-765 

applications to extend employment authorization documents (“EAD”) were so long 

that every applicant was guaranteed to lose authorization and their job prior to final 

adjudication. USCIS settled a class action lawsuit challenging these delays, and in 

acknowledgment of its bureaucratic sloth and the harm it had imposed on the 

affected community, USCIS created an EAD auto extension regulation in 2022. 

Individuals filing an extension application prior to their current EAD’s expiry 

would be extended up to 540 days while the agency processed their case. 

 Recently, the agency bypassed notice and comment rulemaking and 

published an Interim Final Rule (“IFR”), Removal of the Automatic Extension of 

Employment Authorization Documents, 90 Fed. Reg. 48700 (October 30, 2025), 

promulgating 8 C.F.R. § 274a.13(d) (2025), which ended EAD auto extension.  

The emergency cites is a solitary criminal act perpetrated by an individual who 

benefited from EAD auto extension while their renewal application was pending. 

The agency claims that it cannot protect the country from national security 

threats if it cannot properly vet individuals prior to extending their employment 

authorization. The agency failed to discuss or consider its Continuous Immigration 
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Vetting (“CIV”) and ATLAS programs: both of which provide the agency real 

time updates without waiting for an adjudication. 

The agency’s IFR is a thinly concealed pretext attempting to cause 

maximum damage and pain to the immigrant community. Plaintiffs are H4 visa 

holders, and dependent spouses of H1B visa holders. They are eligible to apply for 

an EAD. However, the IFR has already forced some out of jobs. 

PARTIES 

1. Jane Doe 1 (“JD1”) is the dependent spouse of an H1B visa holder 

and is eligible for H4 status. Plaintiff is over eighteen years of age and a national of 

India. Plaintiff has been lawfully admitted to the United States on a nonimmigrant 

visa. Their H1B spouse has an approved Form I-140, Petition for an Immigrant 

Worker, which makes her eligible for an H4 EAD. Plaintiff Doe 1 resides in 

Cypress, California. 

2. Jane Doe 2 (“JD2”) is the dependent spouse of an H1B visa holder 

and is eligible for H4 status. Plaintiff is over eighteen years of age and a national of 

India. Plaintiff has been lawfully admitted to the United States on a nonimmigrant 

visa. Their H1B spouse has an approved Form I-140, Petition for an Immigrant 

Worker, which makes her eligible for an H4 EAD. Plaintiff Doe 2 resides in 

Monroe, North Carolina. 
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3. Jane Doe 3 (“JD3”) is the dependent spouse of an H1B visa holder 

and is eligible for H4 status. Plaintiff is over eighteen years of age and a national of 

India. Plaintiff has been lawfully admitted to the United States on a nonimmigrant 

visa. Their H1B spouse has an approved Form I-140, Petition for an Immigrant 

Worker, which makes her eligible for an H4 EAD. Plaintiff Doe 3 resides in 

Prosper, Texas. 

4. Jane Doe 4 (“JD4”) is the dependent spouse of an H1B visa holder 

and is eligible for H4 status. Plaintiff is over eighteen years of age and a national of 

India. Plaintiff has been lawfully admitted to the United States on a nonimmigrant 

visa. Their H1B spouse has an approved Form I-140, Petition for an Immigrant 

Worker, which makes her eligible for an H4 EAD. Plaintiff Doe 4 resides in 

Celina, Texas.   

5. Jane Doe 5 (“JD5”) is the dependent spouse of an H1B visa holder 

and is eligible for H4 status. Plaintiff is over eighteen years of age and a national of 

India. Plaintiff has been lawfully admitted to the United States on a nonimmigrant 

visa. Their H1B spouse has an approved Form I-140, Petition for an Immigrant 

Worker, which makes her eligible for an H4 EAD. Plaintiff Doe 5 resides in Sugar 

Land, Texas. 

6. John Doe 6 (“JD6”) is the dependent spouse of an H1B visa holder 

and is eligible for H4 status. Plaintiff is over eighteen years of age and a national of 
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India. Plaintiff has been lawfully admitted to the United States on a nonimmigrant 

visa. Their H1B spouse has an approved Form I-140, Petition for an Immigrant 

Worker, which makes her eligible for an H4 EAD. Plaintiff Doe 6 resides in 

Orange County, California. 

7. Jane Doe 7 (“JD7”) is the dependent spouse of an H1B visa holder 

and is eligible for H4 status. Plaintiff is over eighteen years of age and a national of 

India. Plaintiff has been lawfully admitted to the United States on a nonimmigrant 

visa. Their H1B spouse has an approved Form I-140, Petition for an Immigrant 

Worker, which makes her eligible for an H4 EAD. Plaintiff Doe 7 resides in 

Weehawken, New Jersey. 

8. Defendant is the United States Department of Homeland Security 

(“DHS”) which is the parent agency of United States Citizenship and Immigration 

Service (“USCIS” or “Defendant”). DHS is an executive agency of the United 

States, and an “agency” within the meaning of the APA, 5 U.S.C. § 551(1). 

JURISDICTION AND VENUE 

9. This Court has federal question jurisdiction to hear challenges to final 

agency actions. 28 U.S.C. § 1331. 

10. The United States has waived sovereign immunity over case 

challenging final agency actions, including rulemaking. 5 U.S.C. § 702. 
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11. This Court has authority to vacate agency rules and regulations that 

are arbitrary and capricious, or created without compliance with law. 5 U.S.C. § 

706. 

12. Venue is proper in this district under 28 USCS § 1391(e)(1)(C), 

because Plaintiff Jane Doe 1 resides in Cypress, California which is located in the 

Southern Division therein.  

13. Plaintiffs referenced in paragraphs 1-7 are H4 visa holders who hold 

employment authorization by virtue of their spouses’ approved immigrant visa 

petition.  

14. All individual plaintiffs will face job loss when, and if, their EAD 

adjudications extend beyond their current EAD’s validity period. 

15. All individual plaintiffs have developed a reliance interest in the 

agency’s promulgation of regulation enabling auto extension of EADs. 

LEGAL BACKGROUND 

History And Facts of H4 Ead Auto-Extension 
 

16. Specified visa categories and nonimmigrant statuses are statutorily 

granted “employment incident to status,” meaning the visa holder need not 

separately apply for an employment authorization document (“EAD”).  

17. Other visa categories or status are authorized to apply for an EAD by 

regulation. Employment authorization periods run concurrent with the status. 
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Under the law in effect prior to 2022, these individuals would automatically lose 

employment authorization when the visa or status expired.  This was the case even 

if timely applications to extend status and renew the EAD had been filed.  

18. However, timely filed applications were nearly always adjudicated 

prior to loss of employment authorization. 

19. In 2019 the administration changed processing rules that dramatically 

extended adjudication times and guaranteed that H4 visa holders would lose 

employment authorization.  

20. In response to multiple lawsuits, including a class action, USCIS 

created an EAD auto extension regulation that prevented its processing delays from 

harming the H4’s ability to maintain employment when an application to renew 

was filed prior to expiry. 

21. On October 30, 2025, the administration rescinded the auto extension 

regulation through an interim final rule, without providing notice or opportunity to 

comment. 

A. The H4 Visa: Spouses of H1B Visa Holders 

22. The spouse of an H1B visa holder is admitted to the U.S. on an H4 

visa.  H4 visa holders do not have employment authorization incident to status, 

meaning the statute creating the category did not expressly allow it. Compare 8 
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U.S.C. §§ 1101(a)(15)(H) (creating the H4 visa status) and 1184(c)(2)(E) (creating 

and granting L2 spouses employment authorization incident to status).  

23. The H1B visa holder’s duration of status is dictated by the dates 

requested on their employer’s Form I-129, Petition for Nonimmigrant Worker. See 

8 C.F.R. § 214.2(h)(14). Prior to filing the Form I-129, the employer must first 

obtain a Labor Conditions Application (“LCA”). The earliest an LCA may be filed 

is six months prior to the starting date of the requested visa. 20 C.F.R. § 

655.730(b).  

24. An H4 visa holder’s maximum duration of status is inextricably tied 

to the validity of their H1B spouse’s status. See 8 C.F.R. § 214.2(h)(9)(iv). Thus, 

an H4 visa holder’s application to extend status is typically filed six months prior 

to expiry and in tandem with their spouse’s employer’s H1B extension petition. 

25. Competition for H1B specialty occupation workers is fierce. Within 

the U.S. there are a limited number of new visas available each year which 

employers compete for.  However, U.S. employers increasingly compete with 

companies in other countries for top talent.  

26. As recently as November 12, 2025, President Trump reiterated that 

the U.S. did not have enough highly skilled professionals and relied heavily on the 

H1B program to fill these positions. 

https://thehill.com/homenews/administration/5601588-trump--visas-talent/ 
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(Accessed November 14, 2025). Consequently, the ability to attract top 

international talent is a key factor to consider when making changes to regulations 

impacting the H1B program. 

27. Amongst our competitor nations, Canada, Australia, New Zealand, the 

United Kingdom, and Germany all grant employment authorization to dependent 

spouses of high skilled foreign workers. https://swecvisaconsultant.com/work-

rights-for-dependents-on-a-visa-a-country-by-country-guide/#work-rights-for-

dependents-in-other-countries (accessed November 6, 2025). 

28. The spouses of specialty occupation workers are typically highly 

educated with professional ambitions and achievements that often match or surpass 

their H1B spouses. The National Foundation for American Policy (“NFAP”) 

analysis of data indicates that nearly 90% of H4 visa holders have at least a 

bachelor’s degree, and almost half have a graduate or doctorate degree. 

https://nfap.com/wp-content/uploads/2022/11/H4-Visa-Holders.NFAP-Policy-

Brief.2022-2.pdf (accessed November 6, 2025). 

29. Prior to February 25, 2015, there was no legal pathway for H4 visa 

holders to work in the United States. Thus, if the family decided to immigrate to 

the U.S., the H4 spouse would typically be unemployed for the twenty (20) plus 

year wait for the H1B spouse’s immigrant visa to be current and eligible to apply 

for a green card. 
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30. To address what it determined was a competitive disadvantage, the 

United States Citizenship and Immigration Service published a proposed rule to 

create an employment authorization category for H4 spouses. Employment 

Authorization for Certain H4 Dependent Spouses, 79 Fed. Reg. 26886 (May 12, 

2014).  

31. The rationale for the proposed rule was that the nation’s ability to 

recruit and retain high skilled talent via the H1B visa was hindered by the lack of 

employment authorization for their spouses. Id.  

32. The published Final Rule reiterated the rationale supporting the 

regulation was the need to recruit and retain highly qualified workers. 80 Fed. Reg. 

10288 (February 25, 2015). 

33. H4 visa holders are now eligible to apply for an Employment 

Authorization Document (“EAD”) when their H1B spouses have completed the 

initial steps for a permanent immigrant visa in the Employment-Based First, 

Second or Third Preference categories (“EB1,” “EB2”, and “EB3” respectively). 

34. The H4 visa status and employment authorization require separate 

forms to be filed with different fees. H4 status is applied for on Form I-539, 

Application to Extend/Change Nonimmigrant Status. While the EAD is applied for 

on Form I-765, Application for Employment Authorization.  
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35. If an H4 visa holder makes a timely application to extend status they 

maintain that status until a decision is made on Form I-539. 

36. However, under the 2015 regulations, the H4 visa holder could apply 

to renew their EAD withing 180 days of its expiry. However, if the agency did not 

complete its adjudication in that period the H4 visa holder would be required to 

stop working. 

1. The Administration’s Legacy of Bad Faith: Intentionally Creating 
Disruption in Employment Authorization. 

 
37. The earliest H4 status extension and EAD renewals can be submitted 

to USCIS is 180 days prior to expiry1. However, for derivative beneficiary visas 

(like the H4), status extension application can only be applied to coincide with the 

primary spouses’ status extension. Thus, if the primary spouse’s employer delays 

an extension filing for business reasons (such as evaluating business conditions and 

need for an employee’s services) the derivative spouse’s extension would be 

submitted with less than 180 days left on their status and EAD through no fault of 

their own. 

 

 

1 https://www.uscis.gov/green-card/green-card-processes-and-
procedures/employment-authorization-
document#:~:text=Renew%20an%20EAD,employment%20authorization%20and/ 
or%20documentation. (accessed November 17, 2025). 
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38. Prior to 2019, status and EAD extension processing was a relatively 

short and predictable process. When the primary H1B, H4, and H4 EAD 

extensions were concurrently filed they were adjudicated at the same time. Given 

that much of the information required for these three adjudications was 

overlapping, concurrent adjudication was incredibly efficient. 

39. As a result of this commonsense approach, prior to March 2019, there 

were no concerns about prolonged adjudications causing loss of employment2. 

Thus, those filing within 180 days of expiry rarely faced a lapse in employment 

authorization. 

40. However, in the Spring 2018 USCIS published its Regulatory 

Agenda. Included therein was RIN: 1615-AC15, Removing H4 Dependent Spouses 

from the Class of Aliens Eligible for Employment Authorization. The proposed rule 

was sent to the Office of Management and Budget (“OMB”) in February 2019.  

41. Ultimately, the administration was unable to get its regulation to end 

H4 EADs through the regulatory process during the first Trump administration. 

 

 

2 The only evidence needed to approve the H4 status is the marital relationship 
with an H1B who holds valid status. The criteria for the H4 EAD is limited to 
determining if valid H4 status exists and if the H1B spouse is the beneficiary of an 
immigrant visa petition. 
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42. At the same time the regulatory agenda was updated to include 

elimination of the H4 EAD the administration also proposed changes to Form I-

539, Application to Change or Extend Status. 83 Fed. Reg. 6874 (February 15, 

2018) 3. This notice had one reference to a new biometric re-collection 

requirement. The agency allowed sixty (60) days for the public to comment on the 

change. 

43. The key feature in the new Form I-539 was a requirement for 

applicants to provide new biometrics. It should be noted that H4 applicants had 

already provided biometrics at the U.S. consulate when applying for a visa, and 

again at the port of entry when being admitted to the U.S. See United States Visitor 

and Immigrant Status Indicator Technology Program (“US-VISIT”), 73 Fed. Reg. 

77473 (December 19, 2008). 

44. The basis for the new requirement was that the agency claimed it was 

unable to reuse previously collected biometrics. However, this was a false pretext. 

45. The US-VISIT program began collecting biometrics and biographic 

information in 1994. The system coupled an immigrant’s biographic information 

(name, address, birth date, residence, etc.) with their biometrics to create a unique 

 

 

3  https://www.uscis.gov/archive/uscis-to-publish-revised-form-i-539-and-new-
form-i-539a (accessed November 17, 2025). 
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user profile. Id. Thus, the biometrics and information collected at the U.S. 

consulate would be instantly compared to the biometric scan at the port of entry. If 

the biometrics matched, the identity was confirmed, and the immigrant would be 

admitted. Id. 

46. The biometrics collected by the US-VISIT program are stored in the 

Automated Biometric Identification System (“IDENT”). Id. at 77480. This 

program shares and collects biometrics and user profiles with other government 

agencies, making them truly interoperable. 

47. Interoperability was achieved following funding and a directive in the 

USA PATRIOT Act of 2001. Pub. Law 107-56, Section 403, and the Enhanced 

Border Security and Visa Entry Reform Act of 2002, Pub. Law 107-173, Section 

302. 

48. DHS announced that the system “reduces the likelihood that another 

individual could assume the identity of an alien already recorded in US-VISIT or 

use an existing recorded identity to gain admission to the United States.” Id.  

49. As of October 13, 2011, DHS and DOJ’s identity management 

systems have been fully interoperable, with complete sharing of biometrics and 

identity profiles. 

50. However, in a March 1, 2019, teleconference with stakeholders, the 

administration claimed, without explanation, that new biometrics were required to 
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“combat human trafficking, child sex trafficking, forced labor exploitation, and 

alien smuggling4.”  The administration conceded that: 

The Department of State fingerprints nonimmigrants when issuing a 
visa, and U.S. Customs and Border Protection (CBP) fingerprints 
nonimmigrants when entering the United States. In both cases, USCIS 
may not have access to all of the results of those fingerprint-based 
background checks. 
 
Furthermore, we cannot use either of these earlier fingerprint 
collections, even if available, without first conducting a biometric-
based identity verification prior to submission of fingerprints to the 
Federal Bureau of Investigation (FBI). 

 
Id. 

51. The administration argued that “managing identity” would be 

impossible without new biometric collections. Id. at Pg. 4. The administration 

claimed that USCIS lacked the technological ability to re-use biometrics collected 

at U.S. consulates during visa interviews or by Customs and Border Protection at 

the port of entry. 

52. However, this explanation was contradicted by a long statutory and 

regulatory history establishing all these agencies’ biometric and identity 

management systems were interoperable.  

 

 

4 Page 3, https://www.uscis.gov/sites/default/files/document/outreach-
engagements/USCIS_ Teleconference_on_Revised_Form_I-
539_and_New_Form_I-539A.pdf (Accessed November 18, 2025). 
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53. Simply put, the re-collection of biometrics from H4 applicants was a 

pretext used to grind EAD processing to a near standstill. 

54. Not only was the rationale for the change demonstrably false, the 

agency made it nearly impossible to get an appointment for new biometrics. In 

essence, the administration accomplished the goal of its draft regulation, 

eliminating H4 EADs. 

55. From March 2019 forward, the agency replaced concurrent 

adjudications of the H-1B, H4, and H4 EAD, which were all performed by the 

same adjudicator, with a sequential process. Only after the H-1B was adjudicated 

would the agency assign a new adjudicator to process the H4 Form I-539 (after 

biometrics had been recollected), and after that was favorably decided the Form I-

765 EAD would be placed in queue for adjudication. 

56. What had been a predictable experience with little disruption suddenly 

turned into a train wreck. Massive adjudication delays pushed H4 EAD holders out 

of work, many of which were idle for over a year. Not only did this impact the 

H4s’ families and personal career progress, but it also left their employers with 

unanticipated and unfillable gaps. 

57. By 2021, H4 Form I-539 processing times ballooned to over 10 

months. Processing times for H4 EADs increased to an additional 7.5-10 months 

by May of 2021.  
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58. Even those families fortunate enough to have employers file petitions 

180 days prior to expiry would be without employment authorization for a 

prolonged period. This cycle repeated with the next status extension and EAD 

renewal. 

59. While the administration was unable to promulgate the regulations 

ending H4 EADs legally, it accomplished the same end by creating processing 

burdens, and pretextual biometric collections. The process the administration put in 

place guaranteed that every H4 EAD holder would lose employment authorization, 

and as a result lose their jobs. 

2. Litigation, Ceasing Biometric Re-collection, and Creation of Auto 
Extension of EADs Pending Renewal 
 

60. Not surprisingly, when faced with a yearlong delay in EAD 

adjudication, H4s and similarly impacted nonimmigrants took to the courts en 

masse, filing thousands of mandamus lawsuits across the country. 

61. In 2022, the agency settled a class action lawsuit, Edakunni v. 

Mayorkas, that challenged the unlawful and intentional delay of EAD 

adjudications. To resolve that case, the agency agreed to suspend the unnecessary 

re-collection of biometrics prior to processing Forms I-539 and return to 

concurrent processing of primary and derivative beneficiary applications.  
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62. Along with that settlement, the agency also released a Temporary 

Final Rule (“TFR”) that dictated certain EAD holders who had filed a renewal 

application in the same category were given up to 540-days of EAD auto 

extension. Temporary Increase of the Automatic Extension Period of Employment 

Authorization and Documentation for Certain Renewal Applicants. 87 Fed. Reg. 

26614 (May 4, 2022). This TFR applied in part to EAD Category C24 (H4s). Id. at 

26616-26617.  

63. The 2022 TFR was extended in April 2024. See 89 Fed. Reg. 24628, 

24630 (Apr. 8, 2024). The agency estimated that the initial TFR had prevented 

800,000 EAD holders from losing employment authorization. Id. 

64. The auto extension process was made permanent and promulgated in 

Increase of the Automatic Extension Period of Employment Authorization and 

Documentation for Certain Employment Authorization Document Renewal 

Applicants, 89 Fed. Reg. 101208 (December 13, 2024). By the agency’s own 

admission: 

The 2022 TFR proved to be very successful at minimizing disruption 
to renewal EAD applicants and their U.S. employers that would have 
otherwise resulted from USCIS processing delays. Not only did the 
2022 TFR immediately restore employment authorization and EAD 
validity for approximately 70,000 renewal EAD applicants who were 
already beyond the up to 180-day automatic extension period when 
the 2022 TFR published, but the 2022 TFR also helped nearly 
280,000 renewal EAD applicants avoid a gap in employment 
authorization and/or employment authorization documentation based 
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on applications filed on or after May 4, 2022, and on or before 
October 26, 2023. 

89 Fed. Reg. 101215. 

3. Publication of the IFR Ending Auto Extension. 

65. The administration has now dusted off its first term’s play book. On 

November 3, 2025, it published a Notice of Proposed Rulemaking, Collection and 

Use of Biometrics by U.S. Citizenship and Immigration Services, Document ID 

USCIS-2025-0205-0002. https://www.regulations.gov/document/USCIS-2025-

0205-0002 (accessed November 18, 2025). The unnecessary biometric recollection 

requirement will once again cause bottlenecks for ASC appointments, leading to 

substantial delays in adjudication. 

66. Not coincidentally, the agency seeks to end auto extension of EADs at 

the same time it requires biometric recollection. 

67. On October 30, 2025, USCIS published an Interim Final Rule, 

effective upon publication, which ended EAD auto extension. Removal of the 

Automatic Extension of Employment Authorization Documents, 90 Fed. Reg. 

48700 (October 30, 2025). 

68. According to the administration, while it is not a threat to national 

security to allow H4s to remain in the U.S. pending a status extension application, 

allowing H4s to maintain employment is an existential threat to the country. See id. 

at 48806 (“Without this IFR, aliens could still obtain an automatic extension 
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despite derogatory information that could flag them as a national security or public 

safety risk.”). 

69. The IFR is high on platitudinal invocations of national security 

concerns, but exceeding low on a factual predicate showing a threat exists, or that 

the IFR will address the threat.  

70. Indeed, the only factual support listed for the national security claims 

is a non sequitur: an individual in the U.S. pursuant to a lawful status threw a 

Molotov cocktail at a pro Palestine rally, while his status extension and EAD 

renewal were pending.  Id. at 48808. 

71. The analysis of the IFR does not explain the nexus between the 

Molotov cocktail and the EAD’s auto extension. Afterall, even if EAD auto 

extension was not available, the cocktail thrower would have still been legally in 

the country and able to attend the event and commit the offense. 

72. The administration stated that it recognizes the differences in 

eligibility for status between EAD categories, implying some may have less certain 

security threats than others. Id. at 48807. Yet, it made no effort to explain those 

differences. The administration’s failed to differentiate between an H4 visa holder 

who have been in the U.S. for a decade, and subject to persistent security checks, 

and individuals attempting to obtain lawful status from war torn countries whose 
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identity is possibly in doubt. Instead, the administration lumped all visa categories 

into the same pile, considering them all to be security threats. Id. 

73. The administration published the IFR, and made it immediately 

effective, by invoking the good cause exception to notice and comment 

rulemaking. Id. at 48812. The basis for this short cut was “public safety.”  

74. The legal support for its good cause exception included cases where: 

emergency airline regulations created in the wake of an actual terror plot against 

airlines, Jifry v. FAA, 370 F.3d 1174, 1179–90 (D.C. Cir. 2004); a regulation 

promulgated shortly after the beginning of hurricane season after a particularly 

violent storm with more predicted to make landfall,  Cty. Tel. Ass’n, Inc. v. FCC, 

999 F.3d 714, 719–20 (D.C. Cir. 2021) (per curiam). 

75. In contrast to the cases cited by the IFR where good cause was found, 

this case has no unforeseen or antecedent crisis requiring emergency remedies. 

76. The administration’s true rationale, stripping the ability of people 

lawfully in the U.S. of the ability to sustain themselves, is embarrassingly obvious. 

4. The Purported Justification for the IFR is False 

77. The administration contends that automatic extensions of employment 

authorization are a national security and public safety vulnerability because they 

grant significant immigration benefits to individuals before DHS can perform the 

necessary vetting and screening on those individuals. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

COMPLAINT                                                                                                      
ACTION SEEKING NATIONWIDE RELIEF - 22 

78. More precisely, EAD auto extension “grants the benefit without an 

eligibility determination; without completing vetting and screening checks; without 

resolving potential hits of derogatory information; and, when applicable, without a 

determination that the employment authorization should be granted in the exercise 

of discretion.” 90 Fed. Reg. 48806.     

79. This conjures up a process where an individual’s eligibility, 

criminality, or other national security threat is only evaluated when adjudicating a 

benefit request. 

80. In portraying the process in this manner the agency intentionally 

misrepresents the process. 

81. In fact, DHS developed and employed the capacity to screen and vet 

individuals continuously via the ATLAS system and the Continuous Immigration 

Vetting (“CIV”) programs which are not discussed in the IFR.  

82. As early as 2015, DHS has been building and expanding its ability to 

perform continuous automated vetting.   

83. The continuous automated vetting system monitors, screens and vets 

foreign nationals in the United States without waiting for a new benefit request 

adjudication. 

84. The system is not limited to the point-in-time process described by the 

IFR that is initiated only by the filing of a request for an immigration benefit.   
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85. A 2016 DHS Privacy Impact Assessment describes the capability of 

an electronic system called ATLAS to perform both point-in-time checks initiated 

by agency users as well as conduct automated checks, where new information that 

pertains to an alien in agency systems automatically triggers a “hit” which is sent 

to the agency for investigation and resolution. DHS FDNS-DS PIA, Page 3, May 

18, 2016. That is, anytime derogatory information about an individual appears in a 

system that is monitored, the agency is alerted and able to perform the appropriate 

actions. 

86. In 2019, DHS explained the CIV system vets individuals on an 

ongoing basis.  CIV vets: 

information from certain immigration benefit applications throughout 
the entire application adjudication period as new information is 
received, rather than only performing point-in-time checks, to further 
enhance the agency’s ability to identify national security concerns. 
CIV is an event-based vetting tool that automates and streamlines the 
process of notifying USCIS of potential derogatory information in 
Government databases that may relate to individuals in USCIS 
systems, as new information is discovered. USCIS is now 
incrementally expanding CIV to encompass screening and vetting 
immigrant and nonimmigrant applications and petitions throughout 
the duration of the benefit or status, until the individual becomes a 
naturalized U.S. Citizen.”  

 
DHS Continuous Vetting PIA, Page 1, February 4, 2019.   
 

87. Contrary to the system described in the IFR, ATLAS system and CIV 

work together to support a screening and vetting process.  According to a Privacy 
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Impact Assessment dated December 30, 2020, CIV creates a “hit” in the system if 

it finds new information that meets a set of agency-defined criteria related to a 

foreign national. Agency staff called “Gatekeepers” are notified of the hit 

immediately. Gatekeepers then determine if the information pertains to the 

individual and if the information warrants action. If so, the information is referred 

to the appropriate personnel, to adjudicators for consideration in pending decisions 

or to others for actions pertaining to individuals who have been previously 

approved (such as referral to Immigration and Customs Enforcement or other 

actions).  DHS ATLAS PIA, Pages 6-7, December 30, 2020. 

88. In 2019, the agency announced it would use CIV for all individuals 

from their first entry as a nonimmigrant through citizenship, noting that those 

applying for citizenship and lawful permanent residence are already subject to 

CIV.  DHS Continuous Vetting PIA, Pages 3, and 6, February 14, 2019. 

89. The IFR ending EAD auto extension listed two alternative actions  

considered by DHS. First, eliminating the 540-day automatic extension period and 

returning to the prior 180-day automatic extension period. Second, waas delaying 

the effective date of this change.  

90. DHS found both alternatives unsatisfactory, as either option did not 

address the national security and public safety risks associated with the 

vulnerabilities described in the IFR.  
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91. The administration argued that due to lack of point-in-time vetting, a 

“security vulnerability that could allow bad actors to continue to work and generate 

income to potentially finance nefarious activities that pose an imminent threat to 

the American public.” IFR 48810. 

92. Nowhere in the IFR does the administration discuss the capabilities of 

ATLAS and CIV and the impact they have on vetting national security concerns. 

FACTS 

93. All plaintiffs in this case have complied with all the laws of the 

United States, including immigration laws. 

94. Plaintiffs have also diligently worked to maintain their employment 

authorization to prevent gaps in employment. 

95. Plaintiff Jane Doe 1 (“JD1”) holds H4 status and had an EAD which 

expired on October 13, 2025. She continues to benefit from auto extension because 

her renewal application was filed prior to October 30, 2025. However, her H1B 

spouse is an Indian national, and will likely be on H1B visas for another decade 

before an immigrant visa is immediately available. Thus, JD1 will face loss of 

employment authorization due to processing delays and the end of auto extension. 

96. In September 2025, JD2’s husband’s immigration lawyer submitted a 

petition to extend her husband’s H1B visa, her Form I-539 to extend H4 status, but 
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failed to submit her Form I-765. They did not realize the attorney’s mistake until 

after the publication and effective date of the IFR.  

97. JD2 will lose employment authorization on January 9, 2026, as a 

result of the IFR ending EAD auto extension. 

98. JD3 received her first EAD in 2016 and began working with a major 

national accounting firm. She renewed that EAD once prior to the 2019 biometrics 

re-collection requirement. Because of processing delays JD3 was out of 

employment authorization for five months. Once finally approved, that EAD was 

valid until February 2022. Because of processing delays she was forced to file a 

mandamus lawsuit to procure an adjudication. 

99. JD3 will lose her current employment authorization in April 2026. 

100. JD4 received her first EAD in 2023 and began working for a major 

national office supply company as a lead developer in their IT department. JD4 

applied to renew her Indian passport, a prerequisite to filing a Form I-539 status 

extension. However, due to delays caused by the Indian government she was 

unable to apply for her status extension and EAD until after the IFR’s effective 

date.  

101. JD4’s EAD expired on November 23, 2025. 

102. JD5 works for a major international IT centered company. She 

received her first EAD in 2018. Her current EAD expires in 2028. 
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103. JD6 received his first EAD in 2018. He submitted his Form I-539 and 

Form I-765 to extend status and renew employment authorization on October 29, 

2025. However, DHS did not acknowledge the packages until after the effective 

date of the IFR.  

104. JD6 lost employment authorization on November 15, 2025. 

105. JD7 has an EAD valid until April 2026. She is currently employed by 

a national bank in their IT department as a Senior Software Engineer. She leads a 

team that provides critical support to the bank’s operations. The IFR was published 

almost 180 days prior to her and her husband’s visa expiry. Consequently, their 

status extensions and her EAD renewal had not been filed prior to October 30, 

2025. She loses employment authorization in April 2026. 

LEGAL AUTHORITIES 

106. Title 5, Section 553 requires agencies to provide notice of proposed 

rules and an opportunity to respond prior to the rule taking legal effect. See 

Paulsen v. Daniels, 413 F.3d 999, 1005 (9th Cir. 2005) (“It is antithetical to the 

structure and purpose of the APA for an agency to implement a rule first and then 

seek comment later.”). 

107. In exceptional circumstances § 553(b) allows an agency to invoke a 

“good cause” exception to the required notice and comment process. 
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108. The Ninth Circuit has limited the good cause exception “only in those 

narrow circumstances in which ‘delay would do real harm.’” United States v. 

Valverde, 628 F.3d 1159, 1164-1165, quoting Buschmann v. Schweiker, 676 F.2d 

352, 357 (9th Cir. 1982). This is a “high bar” for the government to clear. Id. 

109. Theoretical harms are insufficient to meet this burden. See E. Bay 

Sanctuary Covenant v. Trump, 909 F.3d 1219, 1253 (9th Cir. 2018) (the agency’s 

speculation that notice would incentivize illegal border crossings prior to final 

promulgation was insufficient to meet the good cause standard). 

110. When evaluating a challenge to the good cause exception courts 

require the administrative record to show “rational justification” and identify 

“rational connection between the facts found and the choice made to promulgate 

the interim rule” California v. Azar, 911 F.3d 558, 577 (9th Cir. 2018) (internal 

quotation marks and citation omitted) quoting Valverde, 628 at 1165, 1168. 

111. When evaluating the substance or merits of a rule courts also require 

the agency prove a “rational connection between the facts found and the choice 

made.” Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 

43 (1983). This requires the agency to give “adequate reasons for its decisions” 

and to “examine the relevant data.” Id. 

112. Courts will vacate regulations where the agency “entirely failed to 

consider an important aspect of the problem, offered an explanation for its decision 
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that runs counter to the evidence before the agency, or is so implausible that it 

could not be ascribed to a difference in view or the product of agency 

expertise.” Ctr. for Biological Diversity v. U.S. Bureau of Land Mgmt., 698 F.3d 

1101, 1109 (9th Cir. 2012). 

113. An agency’s “predictive judgments about the likely [] effects of a rule 

are entitled to deference, deference to such judgments must be based on some logic 

and evidence, not sheer speculation.” City & Cty. of S.F. v. United States 

Citizenship & Immigration Servs., 408 F. Supp. 3d 1057, 1109 (N.D. Cal 2019), 

quoting Sorenson Commc'ns Inc. v. F.C.C., 755 F.3d 702, 708, 410 U.S. App. D.C. 

278 (D.C. Cir. 2014).When, in cases like this, the agency does an about face and 

promulgates a rule that completely contradicts a prior regulation heightened 

standards are applied. See Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 

2125, 195 L. Ed. 2d 382 (2016), and FCC v. Fox Television Stations, Inc., 556 U.S. 

502, 129 S. Ct. 1800, 173 L. Ed. 2d 738 (2009). 

114. This standard requires the government to a four-pronged test is 

applied that asks: 

(1) display[] ‘awareness that it is changing position,’ (2) show[] that 
‘the new policy is permissible under the statute,’ (3) ‘believe[]’ the 
new policy is ‘better, and (4) provides ‘good reasons’ for the new 
policy, which, if the ‘new policy rests upon factual findings that 
contradict those which underlay its prior policy,’ must include ‘a 
reasoned explanation ... for disregarding facts and circumstances that 
underlay or were engendered by the prior policy.’ 
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Organized Vill. of Kake v. U.S. Dep't of Agric., 795 F.3d 956, 966 (9th Cir. 2015) 

(quoting in part Fox, 556 U.S. at 515-16). California v. United States DOI, 381 F. 

Supp. 3d 1153, 1165. 

115.  The Northern District of California has noted that “[w]ith regard to 

the fourth ‘good reasons’ requirement, Fox makes clear that when an agency seeks 

to disregard facts underlying the original rule, it must provide ‘a more detailed 

justification than what would suffice for new policy created on a blank slate.’ 556 

U.S. at 515. California v. United States DOI, 381 F. Supp. 3d 1153, 1165 (N.D. 

Cal. 2019). 

116. When abandoning a rule, the agency is required to acknowledge 

reliance interests created by the prior rule. See Tri-Cty. Tel. Ass’n, Inc. v. FCC, 999 

F.3d 714, 719–20 (D.C. Cir. 2021) (per curiam). A rule that ignores these interests 

would be arbitrary and capricious. Id., accord Encino Motorcars, 579 U.S. at 221-

22.  

117. When reliance interests are at issue, a “reasoned explanation is 

needed’ for disregarding the interests ‘engendered by the prior policy” is required. 

Fox, 556 U.S. at 515.  

118. As part of rulemaking the agency must “assess whether there were 

reliance interests” in the prior rule, determine whether those interests “were 
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significant,” and weigh them “against competing policy concerns.” Department of 

Homeland Sec. v. Regents of the Univ. of Cal., 140 S. Ct. 1891, 1915, 207 L. Ed. 

2d 353 (2020). 

COUNT I 
 

Violation of the Administrative Procedure Act 
 

119. This Court should vacate the IFR pursuant to 5 U.S.C. § 706 because 

it has two fatal flaws.  

120. First, the agency’s invocation of the good cause exception is without 

merit. 

121. The IFR does not meet the “high bar” of the good cause exception 

because administrative record lacks any evidence of a “real harm.” See Valverde, 

628 F.3d at 1164-1165. 

122. Instead, the IFR recites speculative or theoretical harms, such as an 

immigrant on an EAD auto extension could possibly donate money to a terrorist 

organization. See California v. Azar, 911 F.3d at 577.  

123. Likewise, the administration fails to show a connection between facts 

and the interim rule. California v. Azar, 911 F.3d at 577. Here, the only fact the 

agency relies on is one individual committed violence while his EAD was 

automatically extended. However, the agency does not provide facts or analysis 

that even hints at a causal connection between the two. The mere possibility that a 
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solitary member of an otherwise law-abiding group would donate funds to support 

a terrorist organization lacks any factual support.  

124. Thus, the IFR is not supported by “logic and evidence,” but hangs on 

a thread of “sheer speculation.” See Sorenson Commc'ns Inc. v. F.C.C., 755 F.3d at 

708. The agency, though its extensive vetting process, possesses a trove of data 

showing potential connections between foreign nationals and crime and terrorism. 

However, it produced no data establishing a legitimate link, let alone a connection 

between national security and EAD auto extension.  

125. Second, the IFR is terminally flawed on the merits. The administration 

is required to consider the important aspects of the problem it seeks to impact 

through regulation. State Farm Mut. Auto. Ins. Co., 463 U.S. at 43. Here, the only 

important aspect of the problem was whether the agency could properly vet 

individuals prior to awarding benefits. The agency described a point in time vetting 

process performed during a benefit adjudication. However, the agency wholly 

failed to consider the ATLAS and CIV process that monitors and hits records in 

real time.  

126. The agency did not address the impact of the IFR on competing policy 

objectives. See DHS v. Regents of the Univ. of Cal., 140 S. Ct. at 1915. The H4 

EAD was created to incentivize and attract specialty occupation workers to come 

to the US. Among the important factors the agency ignored is the impact its IFR 
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would have on H4s and, more importantly, their families’ decisions to come and 

stay in the United States. Loss of EAD auto extension precedes the agency’s 

extended processing delays and loss of H4 jobs.  

127. Nor does the IFR address the reliance interest H4s have in the EAD 

auto extension. H4s have decided to come to the U.S., start business, and incur 

financial obligations.  All these decisions were predicated on continuity of 

employment allowed by EAD auto extension. 

128. This Court should vacate the IFR because it did not establish “good 

cause,” and because the merits of the IFR are arbitrary and capricious.  

PRAYER FOR RELIEF 

Wherefore, in view of the above authority, Plaintiff prays the Court: 

A. Takes jurisdiction over this matter;  
B. Sets aside and vacates DHS’s IFR promulgated at 90 Fed. Reg. 

48799; 
C. Grant all other relief that is necessary and proper to restore Plaintiffs 

to the position they were in prior to the unlawful determinations of 
DHS; and, 

D. Award Plaintiffs attorney’s fees under the Equal Access to Justice 
Act. 
 

Dated: January 8, 2026,     Respectfully submitted,  

/s/ Justin Tseng  
JUSTIN TSENG  
CA Bar No. 212689 
Email: justintseng@gmail.com  
Law Offices of Justin Tseng 

mailto:justintseng@gmail.com
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